3G T HATeT
Office of the Commissioner -
Central GST, Appeals Ahmedabad Commissionerate '@
SIUHET $aeT, TSed AT, FamST, JeACEG-380015 &m
GST Bhavan, Ambawadi, Ahmedabad-380015 .
Phone: 079-26305065 - Fax: 079-26305136 &Wm
E-Mail : commrappli-cexamd@nic.in

Website : www.cgstappealahmedabad.gov.in

By SPEED POST
DIN:- 20240164SWO00000AE4A

(%) | wrse €41/ File No. GAPPL/COM/STP/4570/2023—APPEAL/%I -5
rier SMreer Te T i} oo /

(@) Order-In-Appeal No. and Date AHM-EXCUS-003-APP-166/2023-24 and 22.12.2023
@ TR &3 T / T T S, g (erdiew)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
ST ey T e /
(%) 03.01.2024

Date of issue

Arising out of Order-In-Original No. PLN-AC-ADJ-STX-22/2023-24 dated 09.06.2023
(%) | passed by the Assistant Commissioner, CGST, Division - Palanpur, Commissionerate -

Gandhinagar
T AT AT/ M/s Nalanda Edutech Pvt. Ltd., Gurupujan Society,
(&) | Name and Address of the
Appellant ' Deesa Road, Palanpur — 385001

TS SARE 39 ANA-SLT I STEATT AW FAT § 7 98 59 Aeq & I FurRyfy {9 aarg 1w gerg
TAFTL T ST STIAT TSIV STa W < Tohall &, StET 36 Qo meer & foeg gy aar &

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

RS GLHIT T AL G-

Revision application to Government of India:

(1) AT ICUTEA [ AT, 1994 FT e=r eraa {1 aarq T "rae’ F 1% F GEIeh €T 7
SU-ETRT & TIT U & Sraiid TS S el qi=a, 9Ra axaie, e damey, s fawmT,
=teft AfRrer, Sfraw < waw, e 9T, 7% foeelt: 110001 it it ST =iy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®) Tl orer i griw F aEer § 99 W griRer ' ¥ G 9eenR ar o= sRe § a1
HUSTIT & TERX HUSTITE H T o ST U AR &, AT FHeft /UehmR a1 woeR § =7g ag el wrear
AT el SIOSTITE & g1 AT i fohar 3 S g g

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M ol g F A By ST S § 91T (U v g @) Fatd [t T e gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() S SeaTe fit SeITe (EE ¥ AT R S S7E Hiee A i TS & ok QR SR S g9
T e 9w % qaTiee og<s, 79 & g7 91 af 999 9% 47 916 ¥ faw afgfay (7 2) 1998
#TRT 109 g7 AY<h vy T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e SeaTe e (3rdien) FemTestt, 2001 % Few 9 F siwwia AR sy dear su-8 A At
graar ®, SO sreer F g snesr YT Ratw & O 7 F dage-enesr g erfier sreer & S-_r
TREr % 919 ST saed T ST iRyl Sue 61T @rdT § 0 ged Y F efdid g 35-5 §
et i & ETATT & Tgq % a1 ErAR-6 FTe 6F i off g7 AR

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁﬁmaﬁm%m@aﬁmwwm@%mmm@?ﬁwﬁzow-fﬁvw&
ST SR ST ST Uah AT § SATRT g1 ar 1000/ - &l HIE ST &f ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT 7, T STITET oo TS AT ¥ e 137 ~ATATIRHLOT 3 T srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  Fesid ITed o reimad, 1944 6t gy 35-41/35-3 F siaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swed TRegE § a1 g & oarEr S srfie, orfir & araer § €6 goh, S
SR o & qarac sie = (Reee) $it aftry gefy difesr, srgaememe & 2nd g,
GHTT HaT, STE<Er, MRERATR, gaAsEms-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respe ‘e%{gﬂg}the form of
crossed bank draft in favour of Asstt. Registar of a branch 2 public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) IR =W oo ¥ &S HeT ST T THTAL FIAT & AT T T NG F g B 6T T Iqg<h
&1 ¥ T ST =R 39 920 ¥ g gu ot & forem o e & a=w % g gaRafy enfieitw
FATATTEHROT & ek STATeT AT heat 1 TLHIX T Teh ATe fovaT STram & |

In case of the order covers a number of order-in-Original, fee for each O.I1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e SAfEREE 1970 FuT ST f sgygEy -1 % s Raiia e 9%
TS AT FrsTasr FATieer Rofam sTidres & sner & & welsh 7 T IfAIR ® 6.50 T FT =0y
[ feshe T BT AR |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

{5) =¥ X Hefera wrEel s R s arer Rt i AR oft ear earsida o strar & S @
[, Fa I SATE [ T qaTeh< rfietiar =qramfarener (Fratrafd) e, 1982 § Rfga &l

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EHT Lo, THrald ITITET e Ua YaTent Tdieng waramieeseer (freee) wa wia ordfiar F araer
¥ 4w (Demand) TF €€ (Penalty) &7 10% & STHT AT SrRaTd §1 greriieh, Afderaw qd sHm
10 &UE ¥IQ 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Frald SIS {[eh ST FATHL 3 S(aId, SITHH GINT harsd sl AT (Duty Demanded) |
(1) @< (Section) 11D ¥ g et i,
(2) ToHIT AT HAdE hiee i TR,
(3) Trae Hise MawT % Faw 6 % Tga 37 Tidn

I YA STAT * Sfer rier § Ugl T& ST 0l gt HY SIer Qe A o g g o | fear
T B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =% meer 3 i srefier rferseor 3 et STETt o ST2ET Lo AT &0 fFaTied gf af AT fohg 1Y
5 & 10% AT 9K 3 S(g! et que fR¥aTied g1 a9 79 F 10% FI IR AT ST Rl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty
or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/4570/2023

39T 3G/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Nalanda Edutech Pvt Ltd, Gurupujan
Society, Deesa Road, Palanpur — 385001 [hereinafter referred to as “the appellant’]
against Order in Original No. PLN-AC-ADJ-STX-22/2023-24 dated 09.06.2023
[hereinafter referred to as “the impugned order”] passed by the Assistant
Commissioner, CGST, Division - Palanpur, Commissionerate - Gandhinagar

[hereinafter referred to as “the adjudicating authority™].

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No. AAECN9433F. As per information
received from the Income Tax Department, it was observed that during the period
" F.Y. 2016-17, the appellant had earned substantial service income by way of
providing taxable services, but had neither obtain Service Tax Registration nor paid
Service Tax thereon. Accordingly, in order to seek information, letter dated
14.10.2021 was issued to the appellant calling for the details of services provided
during the period. But they didn’t submit any reply. Further, the jurisdictional officers
considering the services provided by the appellant as taxable under Section 65 B (44)
of the Finance Act, 1994 determined the Service Tax liability for the F.Y. 2016-17 on
the basis of value of ‘Sales of Services’ under Sales/Gross Receipts from Services

(Value from ITR) and Form 26AS for the relevant period as per details below :

Sr. | Period Differential Taxable Value as | Rate of Service | Service Tax

No. | (F.Y.) per Income Tax Data (in Rs.) | Tax incl. Cess | liability to be
demanded (in Rs.)
1. | 2016-17 11,59,446/- 15% 1,73,916.9/-

3. The appellant was issued Show Cause Notice No.
GEXCOM/SCN/ST/9711/2021-CGST-DIV-PLN-COMMRTE-GANDHINAGAR

dated 19.10.2021 (in short SCN) proposing to demand and recover Service Tax
amounting to Rs.1,73,916.9/- under proviso to Section 73 (1) of Finance Act, 1994
along with interest under Section 75 of the Act. The SCN also proposed imposition of
penalty under Section 77(1)(a), Section 77(1)(b), Section 77(1)(c)(i), Section
77(1)(c)(ii), Section 77(2) and Section 78 of the Finance Act, 1994. It was also
proposed that Service Tax liability not paid during the F.Y. 2017-18 (upto June

2017), ascertained in future due to non-availability of pertaining data.
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5.

F. No. GAPPL/COM/STP/4570/2023

The SCN was adjudicated ex-parte vide the impugned order wherein :

Service Tax demand of Rs.1,73,916.9/- was confirmed for the F.Y. 2016-17 under
Section 73(1) of the Finance Act, 1994 alongwith interest under Section 75 of the
Finance Act, 1994.

Service Tax Demand was confirmed for the F.Y. 2017-18 (upto June-2017), but not
ascertained due to non-availability of pertaining data.

Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act, 1994.
Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act, 1994,
Penalty of Rs.10,000/- was imposed under Section 77(1)(b) of the Finance Act, 1994.
Penalty of Rs.10,000/- or two hundred rupees for every day during which such
failure continues, whichever is higher, starting with the first day after the due date till
the date of actual compliance, was imposed under Section 77(1)(c)(i) & Section
77(1)(c)(ii) of the Finance Act, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act, 1994,
Penalty 0f Rs.1,73,916.9/- was imposed under Section 78(1) of the Finance Act,1994

with option for reduced penalty in terms of clause (ii).

Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

» The adjudicating authority has erred in confirming the demand of Service Tax

Rs. 1,73,916.9/- along with interest and penalty of Rs. 1,73,916.9/- in sheer

disregard of Provisions of the Finance Act, 1994.

They further submitted that as per Notification no. 33/2012 dated 20-06-2012,
the central government, being satisfied that it is necessary in the public interest
so to do, hereby exempts taxable services of aggregate value not exceeding ten
lakh rupees in any financial year from the whole of the service tax leviable

thereon under section 66B of the said Finance Act.

They stated that in the income tax return for the financial year 2015-16, the
appellant reported a taxable turnover of Rs. 34,000/-. However, an additional
income of Rs. 1,80,000 from IMS Proschool Pvt Ltd is indicated in the Form
26AS for the same fiscal year. Regrettably, the appellant erroneously recorded
this income in the financial year 2016-17 instead of the correct financial year

2015-16. This accounting error resulted in the total ANTHGYer exceeding 10
B S8 sgare, 4:' :5}»[
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F. No. GAPPL/COM/STP/4570/2023

lakhs in the financial year 2016-17. If the income of Rs. 1,80,000 for the °
financial year 2015-16 had been correctly accounted for in that same fiscal
year, the turnover for the financial year 2016-17 would have been Rs. 9,79,446
(computed as 11,59,446 - 1,80,000). As a result, the appellant would have
remained within the exemption limit of ten lakhs when calculating their service
tax liability for the financial year 2016-17. Accordingly no service tax liability

arises in the financial year 2016-17.

> Further, they requested to consider the above stated facts and set aside the

impugned ex-parte order.

6. It is observed from the records that the present appeal was filed by the
appellant on 18.08.2023 against the impugned order dated 09.06.2023, which was
reportedly received by the appellant on 16.06.2023.

6.1 It is also observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994. The

relevant part of the said section is reproduced below :

“(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on and
after the Finance Bill, 2012 received the assent of the President, relating to
service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is

satisfied that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of two months, allow it to

be presented within a further period of one month.”
6.2  As per the above legal provisions, the period of two months for filing appeal
before the Commissioner (Appeals) for the instant appeal ends on 16.08.2023 and
further period of one month, within which the Commissioner (Appeals) is empowered
to condone the delay upon being satisfied with the sufficient reasons shown by the
appellant, ends on 16.09.2023. This appeal was filed on 18.08.2023, i.e after a delay
of 02 days from the stipulated date of filing appeal, and is within the period of one

month that can be condoned.

6.3 In their application for Condonation of delay in filing the appeal, they

submitted that the reason for 02 days delay due to non-generatio the challan after
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F. No. GAPPL/COM/STP/4570/2023

the payment of pre-deposit. These reasons of delay were also explained by them
during the course of personal hearing, the grounds of delay cited and explained by the
appellant appeared to be genuine, cogent and convincing. Considering the
submissions and explanations made during personal hearing, the delay in filing -

appeal was condoned in terms of proviso to Section 85 (3A) of the Finance Act,

1994.

7. Personal Hearing in the case was held on 15.12.2023. Shri Sachin Dharwal,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the contents of the written submission and requested to allow their appeal.

8. I have carefully gone through the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submissions made during personal
hearing, the impugned order passed by the adjudicating authority and other case
records. The issue before me for decision in the present appeal is whether the demand
of service tax amounting to Rs.1,73,916.9/- confirmed under proviso to Section 73 (1)
of Finance Act, 1994 alongwith interest, and penalties vide the impugned order
decided by ex-parte, in the facts and circumstances of the case, is legal and proper or

otherwise. The demand pertains to the period of F.Y. 2016-17.

9.  Examining the submissions made by the appellant, I find that they are engaged
in the activity of “Training Programme Services”. As per sales ledger account & ITR
of 2015-16, the appellant had showed only Rs. 34000/~ in sales ledger and ITR.
Appellant’s claim that Rs.1,80,000/- pertains to the F.Y. 2015-16 is not sustainable
and appears to be after thought.

9.1 I find that the appellant has submitted the copied of ITR, Form 26AS & Sales
Ledger Account for the F.Y. 2015-16 & F.Y. 2016-17. As per the ITR related to F.Y.
2015-16 the turnover is only Rs.34,000/-. Hence, the benefit of Notification No.
33/2012-ST dated 20.06.2012 is available to the appellant. The taxable value,
therefore, comes to only Rs.1,59,446/- (11,59,446- 10,00,000). Appellant is liable to
pay service tax on this taxable value along with interest and equal penalty under
Section 78 of the Finance Act, 1994. Further, late fee under Section 70 and various

penalties under section 77 are also liable to be upheld.

PG SN
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F. No. GAPPL/COM/STP/4570/2023

10. . Inview of the above, I pass the following order in appeal : $

(i) Service Tax on the taxable value of Rs.1,59,446/- only is upheld. Benefit of
Notification No. 33/2012-ST dated 20.06.2012 is granted.

(ii) Interest on the Service Tax as per para (i) above is upheld.

(iii) Penalties under Section 70, 77(1)(a), 77(1)(b), 77(1)(c)(i&ii) and 77(2) of
the Finance Act, 1944 are upheld.

(iv) Penalty equal to Service Tax as per para (i) above are upheld.

11, ST9IeT T ST &St ol 9T, YT T I SUIh aites o T STar g |
The appeal filed by the appellant stands disposed of in above terms.

TN/ Attested :
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To,

M/s Nalanda Edutech Pvt Ltd,
Gurupujan Society, Deesa Road,
Palanpur — 385001.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Gandhinagar.
3. The Assistant Commisisoner, CGST & CEX, Palanpur Division, Gandhinagar

Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website.
L5 Guard file.
6.  PAFile.
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